BA LEY AND ASSOO ATES, OORP.
| BLA 94-35 Deci ded Decenber 3, 1996

Appeal froma decision of the New Mexico Sate Gfice, Bureau of
Land Managenent, rejecting nonconpetitive geothernal |ease application
NWNM 89512.

D sm ssed.

1 Rul es of Practice: Appeal s: D smissal --Ril es of
Practice: Appeals: Satenent of Reasons

A statenent of reasons for appeal whi ch does not point
out affirmatively in what respect the decision appeal ed
fromis in error does not neet the requirenents of the
Departnent’' s rules of practice and the appeal is
properly dismssed. An appeal fromrejection of a

geot hernmal | ease application is properly di smssed when
the statenent of reasons is devoted to arguing in
support of proposals for use of other public | ands

whi ch were not adj udi cat ed by the deci si on under

appeal .

APPEARANCES Harry N Bailey, President, for Bailey and Associ at es,
GQorporation;, Gayle E Mnges, Esq., Ufice of the Solicitor, Southwest
Region, US Departnent of the Interior, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

Bai |l ey and Associ ates, Gorporation (Bailey), has appeal ed froma
decision of the Dstrict Manager, Las Gruces Dstrict, New Mexico, Bureau
of Land Managenent (BLMNV), dated Septenber 28, 1993, rejecting its
nonconpetitive offer, NMNM89512, for a geothernmal resources | ease of
640 acres of land situated insec. 34, T. 20 S, R 1 W, New Mxico
Princi pal Meridian, Dona Ana Gounty, New Mexico. This nonconpetitive | ease
offer was filed pursuant to the Geothernal SteamAct of 1970, as anended,
30 US C 88 1001-1027 (1994).

Prior to adjudication of this |ease application, certain prelimnary
natters were addressed by BLMand the applicant. The land in this | ease
application, sec. 34, had previously been subject to geothernmal resources
| ease NMNM 25557. Before that | ease termnated, one geothermal well, Hunt
No. 25-34, was drilled on sec. 34. Prior to adjudication of appellant's
| ease application, BLMadvised by letter dated Novenber 25, 1992, that
the | ease applicant woul d be required to assune liability for plugging
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and abandoning this pre-existing well as a condition of |ease issuance.
Inaletter to BLMdated March 18, 1993, Harry N Bail ey responded to BLM
on behal f of applicant stating that:

[1]n order to justify proceeding further wth this | ease and
obligate a very substantial up front investnent, in addition to
assumng the possi bl e $100,000 liability that cones wth the Hint
wel |, there nust be a wllingness on the part of the BLMto nake
governnent owned Sec. 2, [T. 21 S, R 1 W available] to us via
sale, trade or long term(99 year) | ease.

It appears that Bailey has been seeking to acquire title to sec. 2 since
1977 when he filed an application for exchange of lands wth BLM This
proposal was rejected by decision of BLMand the deci sion was affirned by
this Board on appeal. Harry N Bailey, 79 IBLA 362 (1984).

Agai nst this background, BLM proceeded to adj udi cate appel | ant's
application to |l ease sec. 34. It appears fromthe record that the | ands
in appellant's | ease application were patented wth a reservation of
mnerals. New Mexico Sate Lhiversity (NVB) owns the surface of sec. 34,
T 20S, R 1 W, whichis part of its "Qllege Ranch.” BLMadninisters
the reserved Federal |easable mneral s includi ng geothernal resources.
Pursuant to a cooperative agreenent between BLMand NVBU dated March 14,
1977, BLMagreed to notify NVBU of proposed actions "requested by mneral
devel opnent conpani es wthin the boundaries of (ollege Ranch.” Further,
the agreenent provides that NVBUw Il respond to BLM concerning any speci al
consi derations or stipulations they request in connection wth the action.

By letter dated February 19, 1993, BLMnotified NVBU of appellant's
| ease offer and requested NMBU s concurrence and comments. Subsequent|y,
NVBU responded by letter dated April 29, 1993, expressing concerns
regarding the inpact of geothernal |easing and geot hernal resource
devel opnent on surface resources in sec. 34. NWBUwas particul arly
concerned about increased traffic damagi ng surface resources and
interference wth university research activities on that |and,
"interference wth |ivestock grazing and distribution on the west side of
@l I ege Ranch," 1 oss of research areas, and the potential for |oss of
ground wat er and danage to archeol ogical sites. NVBU conceded that sone of
t hese concerns might be adequately addressed in a plan of operations, but
"[i]f these concerns are not adequately answered by BLMor M. Bailey, then
t hese concerns nmay becone objections” (Letter, Apr. 29, 1993). NVBU asked
for nore details of inpacts of proposed devel opnent i ncluding surface
structures associated wth devel opnent, traffic inpacts, inpacts of
geot hermal resource pipelines, and neasures to protect the mssion of
@l | ege Ranch.

By letter to appel lant dated May 20, 1993, BLMinstructed Bailey to
provide a plan for devel opnent of the geothermal resources, addressing
NVBU s concerns, as fol | ows:

If you wsh to continue wth your offer to | ease the
geot hermal resources in Section 34, then your plan of devel opnent
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must address the concerns listed in the surface owner |etter

(NVBY of April 29, 1993.

(BLM Letter, May 20, 1993, at 2). BLMal so acknow edged appel | ant' s
concern about liability for plugging the Huint 25-34 wel | and rem nded
appel lant that because sec. 2, T. 21 S, R 1 W, New Mxico Principal
Meridian, was in a Known Geot hermal Resource Area (K&, BLMcoul d not
transfer it out of public ownership, but could | ease it conpetitively,
w th necessary surface uses to be authorized under separate permt,
pursuant to 43 CGFR 3200. 0- 6.

In July 1993, appellant net wth BLMand again wote BLMurging the
devel opnent of sec. 2. He did not respond to the May 20, 1993, request for
speci fic devel opment information. O August 18, 1993, BLMwote appel | ant
aletter reiterating its position that it would not transfer sec. 2 out of
public ownership as it was in a K@&A but that it could | ease the tract
conpetitively. BLMstated that it woul d eval uate appel | ant's exi sting
| ease application when it received a plan of devel opnent. BLMstated that
it planned "to reject the | ease offer unl ess you can provide the necessary
information to conpl ete the application” (Aug. 18, 1993, Letter at 1).

The subsequent BLMdeci si on dated Septenber 28, 1993, addressed to
Harry N Bailey on behal f of the | ease applicant, stated:

By letter dated August 18, 1993, you were notified
that the plan of devel opnent necessary to eval uate geot her nal
| ease application NMNM 89512 had not been received, and if not
recei ved wthin 30 days, the application woul d be reject ed.

To date, the plan of devel opnent has not been recei ved.
Therefore, we have no alternative but to reject geothernal |ease
appl i cati on NMNM 89512.

(Decision at 1).

Bailey filed an appeal and petitioned for a stay of the BLMdeci si on.
By order dated Novenber 30, 1993, the Board granted a stay of the BLM
deci sion pendi ng review of appellant's statenent of reasons for appeal. In
the statenment of reasons for appeal, appellant continues to ignore the
basis for the BLMdecision rejecting the | ease application and to address
the lands in sec. 2 which are not the subject of a pending application:

Qur problemwth this lease as it stands nowis that we are
required to post bond guaranteeing that we wll fulfill all of
t hese abandonnent obligations when the lease is termnated. This
liability added to the thousands of dollars needed to bring in
the essential fresh water fromour wells in Sec. 10, or fromour
recently authorized well sites in Sec. 9, together with the cost
of site preparation, roads and utilities essential to any viable
naster plan, would not create an attractive investnent unless
sufficient surface area is available. This, in turn, depends on
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BLMw | lingness, or ability to deviate fromthe current
restrictions on disposal or long termleasing of Sec. 2. Wth
t hese obst acl es renoved we woul d have a good chance to succeed.

(Satenent of Reasons at 2). Appel |l ant acknow edged the BLMrequest for
nore speci fic devel opment plan information, but declined to forward nore
i nf ornation:

A 'so we were advised that unless we submtted a detailed
plan for the surface use of Sec. 34 to the NMBU t he | ease
[application] would be termnated. V¢ had al ready submitted to
the NVBU a map show ng our sinple plan, (Exhibit 8) to put a punp
on the existing well head, (See picture, (Exhibit 9)), and by
lines on the nap show ng the | ocation of water lines to the heat
exchanger. This was deened i nadequat e by NVBU who want ed nore
details. (See exhibit 10) Ve wll be glad to submt a nore
el aborate description of this system perhaps wth the hel p of
[an] outside NVBU consul tant which had been offered. However,
at this tine we see no point in putting others thru this exercise
until the parties have arrived at a basic and nutual | y accept abl e
agreenent for use of Sec. 2, wthout which we could not afford
the lease as nhowwitten wth the high liability of the Sec 34
wel | abandonnent cost. [Enphasi s added. ]

(Satenent of Reasons at 3).

An answer has been filed on behalf of BLMarguing that BLM properly
rejected appel lant's | ease application in the exercise of the Secretary's
discretion whether to issue a | ease since appel |l ant had not responded to
the surface owner's concerns as required by BLM It is al so pointed out
that, to the extent appellant is seeking to | ease | ands not described in
the application, i.e., sec. 2, it has raised natters outside the scope of
the BLM deci si on adj udi cati ng the | ease applicati on.

[1] The regul ati ons governing geothernal |easing of |ands patented
subj ect to a reservation of geothernal resources authorize | easing
subj ect to such terns and conditions as may be required to insure adequat e
protection of the patented | ands and any i nprovenents thereon. 43 FR
3201.1-5. This is what BLMsought to acconplish in its notices to
appel lant. A though appel | ant has devoted consi derabl e di scussi on on
appeal toits desire to obtain rights to the public lands in sec. 2, no
show ng of error has been nade wth respect to the BLMadj udi cati on of
appel lant' s geothernal | ease application for sec. 34. The natters rai sed
regardi ng use of other public lands are outside the scope of this appeal
fromthe BLMdeci sion rejecting appel lant's geot hernal | ease appl i cation.
It is well settled that a statenent of reasons which does not point out
affirmatively in what respect the decision appeal ed fromis in error does
not neet the requirenents of the Departnent's rules of practice and the
appeal is properly dismssed. Ronald K Barr, §., 65 IBLA 359, 360
(1982); Geneva Barry, 54 | BLA 48 (1981).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the stay of the BLM
deci sion appeal ed fromis vacated and the appeal is di smssed.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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